
 STATE OF VERMONT 

 

 HUMAN SERVICES BOARD 

 

In re     ) Fair Hearing No. Y-11/11-661 

      ) 

Appeal of     ) 

 

INTRODUCTION 

 

 The petitioner appeals the decision by the Department 

for Children and Families substantiating a report that she 

placed her child in their care at risk of harm by sexual 

abuse by continuing to have a family relationship with a 

known child sexual abuser.  The issue is whether the 

Department’s decision is supported by a preponderance of 

evidence. 

 The Department’s review decision in the matter was dated 

October 6, 2011.  The petitioner appealed this decision to 

the Board on November 2, 2011.  Following several telephone 

status conferences, continuances, and the submission of and 

rulings on a preliminary motion,1 a hearing was held on June 

19, 2012.  The following findings of fact are based on the 

testimony and documents submitted at that hearing. 

 

FINDINGS OF FACT 

 
1 The Department filed a Motion for Summary Judgment based on collateral 
estoppel on February 27, 2012.  The hearing officer denied the motion in 

an oral ruling on March 12, 2012. 
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 1.  The petitioner is single and lives with her minor 

son.  In December 2010 the Department became involved in an 

“open assessment” of the petitioner on a matter unrelated to 

the instant proceeding.  At the time, the petitioner’s son 

was five years old. 

 2.  In January 2011 the Department learned that the 

petitioner and her son were living with D., a convicted and 

registered child sex abuser.  One of D.’s offenses was the 

sexual molestation in 2009 of his then-five-year-old stepson. 

 3.  On January 19, 2011 a Department investigator went 

to the petitioner’s home and advised her as to D.’s history 

of abuse against minors.  The petitioner testified that the 

investigator did not tell her that night that D.’s offenses 

included sexual abuse of young children.  The petitioner told 

the investigator that she had only left her son alone with D. 

on one or two occasions when she had to work on a Saturday.  

The petitioner reported that D. had never abused her, and she 

denied any knowledge that he had ever abused her son.  The 

investigator also spoke briefly with the petitioner’s son, 

who described having contact with D., but denied any 

inappropriate touching.  

 4.  The investigator told the petitioner that it would 

be necessary to immediately implement a “safety plan” to 
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ensure that her son would not have any further contact with 

D.  The petitioner reluctantly agreed that she would take her 

son to her parents’ house that night and then call the 

investigator the next morning before 9:00 a.m. to make more 

permanent arrangements to separate the child from D.  The 

petitioner’s attitude during the interview was incredulous. 

 5.  The petitioner admits that she, in fact, lied to the 

investigator, and that after driving away with her son she 

returned to the house, where she and her son spent that night 

in her home with D. 

 6.  The petitioner also admits that she did not call the 

investigator as promised on the morning of January 20.  The 

investigator testified she called the petitioner at about 

8:45 a.m. and left a message for the petitioner to call her. 

 7.  The petitioner testified that she was busy at work 

all day on January 20 and could not get free to place a call 

to the investigator.  This testimony was not credible.  It is 

found that the petitioner intentionally avoided contacting 

the investigator that day. 

 8.  Having not heard from the petitioner, the 

investigator attempted to meet that day with D. at his place 

of employment, but he was not there.  The investigator 

returned to the petitioner’s house that evening, January 20, 



Fair Hearing No. Y-11/11-661  Page 4 

and found the petitioner with her son and D. having dinner 

together. 

 9.  The petitioner became angry and upset at the 

investigator’s arrival and told the investigator she didn’t 

believe the Department’s information about D.  She and D.  

told the investigator that D.’s ex-wife had fabricated the 

allegations.   

 10.  The investigator told the petitioner that if she 

was not willing to separate her son from D. the Department 

would have to take the matter to court.  The petitioner 

agreed to take her son to her parents’ house in a nearby 

town, but she would not tell the investigator her parents’ 

address. 

 11.  After the petitioner left with her son the 

investigator stayed and spoke with D.  He stated that he did 

not have any other place to go, and that he would “prove” to 

the investigator that he was innocent of all the prior 

allegations of abuse against him. 

 12.  There is no dispute that as of January 20, 2011 the 

petitioner and her son resided with the petitioner’s parents, 

that D. remained in the petitioner’s home, but that the 

petitioner and D. continued their relationship, including 

several occasions where the petitioner’s son was present.  
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There is no evidence that D. ever had any further 

unsupervised contact with the petitioner’s son.  During this 

time the petitioner learned that she was pregnant with D.’s 

child. 

 13.  The investigator did not hear back from D. after 

January 20, 2011, and she took it upon herself to further 

investigate D.’s history.  She found that D. had pled guilty 

in 1999 to sexual assault on a thirteen-year-old girl (when 

D. was 18), and had pled guilty in 2009 to a reduced charge 

of “Prohibited Acts” against his then-five-year-old stepson.  

The Department’s records showed that it had substantiated 

both incidents as child sexual abuse, and that D. remained in 

the Department’s abuse registry.  The Department’s records 

also indicated that D. had failed to complete sex offender 

treatment while incarcerated after the first offence, and had 

been identified by the Department of Corrections at the end 

of his probation in 2006 as “highly likely to reoffend”. 

 14.  In light of the above information the investigator 

initiated a meeting with the petitioner, the petitioner’s 

parents, and D. at the home of the petitioner’s parents.  The 

meeting was held on March 24, 2011.  At the meeting both the 

petitioner and D. were angry and challenging when presented 

with the above information.  The petitioner had previously 
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told the investigator that she had informed her parents about 

D.’s history.  However, at the meeting it was apparent to the 

investigator that the petitioner’s parents had been unaware 

of any details regarding D.’s history, but they expressed 

their  willingness to accept the Department’s requirements 

that their grandchild remain living in their home unless and 

until D. received treatment as a sex offender.  Although he 

continued to deny everything, D. agreed to do “everything” 

that would allow him to live with the petitioner and her son, 

including immediately arranging for and following through on 

sex offender treatment for himself.  

 15.  The petitioner admits she was angry, and that she 

“shut down” at the meeting.  She told the investigator it was 

“stupid” that she and D. couldn’t live together (D. remained 

in the apartment the petitioner rented) and stated that she 

was “pissed” at the Department for imposing these conditions 

on her family.  Even though the petitioner made it clear at 

the meeting that she didn’t believe the investigator’s 

version of D.’s history, there is no evidence that the 

petitioner refused to abide by the “safety plan” of her and 

her son continuing to live with her parents and her son 

having no unsupervised contact with D. pending D.’s 

completion of sex offender treatment.  However, the 
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investigator made it clear to the petitioner and D. at the 

meeting on March 24 that an essential element of the “safety 

plan” was for D. to immediately obtain and participate in a 

sex offender treatment program. 

 16.  The petitioner testified that after the meeting on 

March 24, D. told her, and she believed, that he was 

attempting to get treatment.  However, both she and D. either 

failed to return the investigator’s frequent calls inquiring 

about the progress of that treatment, or gave the 

investigator continuing false information regarding D.’s 

attempts to seek treatment.   

 17.  The evidence is clear that D. made no effort to 

obtain treatment.  It is found that the petitioner continued 

to believe and defend him during this time, telling the 

investigator that D. was “getting the runaround” in his 

attempts to obtain treatment, and ignoring the investigator’s 

phone messages expressing the Department’s increasing 

concerns.  

 18.  Concerned about the child’s safety in light of D.’s 

continuing evasions and misrepresentations, and the 

petitioner’s continuing denial, lack of cooperation, and 

mistrust, the investigator initiated a CHINS petition in the 

child’s behalf on June 20, 2011.  Based on the investigator’s 
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affidavit, the Family Court issued an ex parte order 

transferring custody of the child to the Department. 

 19.  The parties agree that sometime after June 20, 2011 

the petitioner ended her relationship with D.   

 20.  At the hearing in this matter, the petitioner 

testified that she had met D. online in May 2010, that he had 

moved into her home in October 2010, and that he had never 

abused her or her child.  Much of the petitioner’s defense in 

this matter centers on her allegation that the Department’s 

investigator refused to show her “proof” of the allegations 

against D. until she went to court in June 2011.   

 21.  At the hearing the Department’s investigator 

admitted that (unexplained) Department policy prohibited her 

from providing the petitioner with actual copies of any of 

the documents in her possession relating to D.’s criminal 

history.  However, the investigator credibly testified that 

she repeatedly urged the petitioner to go to the court 

herself, where she could obtain this information; and the 

investigator provided the petitioner and her parents with 

explicit instructions where and how to go about doing so.  

There is also no dispute that the investigator, at least as 

of March 24, 2011, orally provided the petitioner with the 
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full details of all the information regarding D. in the 

Department’s child abuse registry. 

 22.  There is also no dispute that D.’s name and picture 

appeared and was readily accessible online on the Vermont Sex 

Offender Registry maintained by the Vermont Department of 

Public Safety.  Although the information on that registry 

includes only D.’s 1999 conviction for sexual assault, and 

does not indicate that the victim of that assault was 

thirteen, it does specify: “Offender has not complied with 

offender treatment requirements(.) Conviction for a 

qualifying sex offense”. 

 22.  In light of all the foregoing, the petitioner’s 

testimony that she was “too busy” to pursue this information 

rang hollow.  The courthouse was in the same county where the 

petitioner and her parents lived.  Moreover, the petitioner 

presented no evidence that might have rendered any of the 

information she received from the Department’s investigator 

regarding D. not worthy of belief by a reasonable person.  

Although the petitioner’s initial impulse to believe D. may 

have been understandable, it cannot explain or excuse her 

continued denial, hostility, and lack of cooperation and 

truthfulness with the Department for five months after the 

Department informed her of D.’s history. 
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 23.  To the extent that the petitioner may argue that, 

despite her denial, her son was never alone with D. after 

January 19, 2011, and thus not “at risk of harm”, it is noted 

that the petitioner later stipulated that solely on the basis 

of her “relationship” with D. as of June 2, 2011, with D. 

being “an unregistered, untreated, sex offender”, the Court 

could conclude that her son was “without proper parental care 

or subsistence, education, medical or other care necessary 

for his or her well being”, which supported the Court’s order 

transferring custody of her son to the Department.  (See 

Exhibit E, Addison Family Court Dkt. No. 43-6-11Anjv., August 

2, 2011.) 

 24.  Given D.’s history provided to her by the 

Department, which included a recent sexual offense against a 

prior stepson exactly the same age as the petitioner’s son, 

it must be found that the petitioner had no reasonable basis 

to doubt that D. was a dangerous child sexual offender.  The 

petitioner was clearly informed and had no reasonable basis 

to doubt or question that her son was at risk of sexual abuse 

by D. as long as D. remained untreated.  Fortunately, there 

is no evidence that D. ever actually abused the petitioner’s 

son.  However, if D. had abused her son during this time, it 
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could not be concluded that such harm would have been 

“accidental” on the part of the petitioner.   

  

ORDER 

 The Department’s decision is affirmed. 

 

REASONS 

 The pertinent sections of 33 V.S.A. § 4912 define abuse 

and risk of harm as follows:                                                                                        

(2) An “abused or neglected child” means a child whose 

physical health, psychological growth and development or 

welfare is harmed or is at substantial risk of harm by 

the acts or omissions of his or her parent or other 

person responsible for the child’s welfare.  An “abused 

or neglected child” also means a child who is sexually 

abused or at substantial risk of sexual abuse by any 

person. 

 

. . . 

 

(4) “Risk of harm” means a significant danger that a 

child will suffer serious harm other than by accidental 

means, which harm would be likely to cause physical 

injury, neglect, emotional maltreatment or sexual abuse. 

 

 The legal standard in applying the above statute is 

whether the petitioner’s actions were “egregous” enough to 

lead a reasonable person to conclude that she placed her son 

at sustantial risk of harm.  In re R.H.,2010 VT 95; In re 

D.McD., 2010 VT 108; and In re W.M., 2010 VT 417. 

 Even though it appears that the petitioner truly 

believed D. was innocent of the charges brought to her 
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attention by the Department, she presented no credible 

evidence to support the reasonableness of this belief, and no 

evidence that she took any reasonable steps to attempt to 

verify it.  Under the circumstances, her continued insistance 

in D.’s innocence and resistance to the Department’s 

reasonable attempts at intervention and protection from March 

24 through June 20, 2011, must be deemed grossly negligent. 

 The facts in this case can be readily distinguished from 

Fair Hearing No. Y-04/09-239, in which the Board reversed the 

Department’s substantiation of risk of harm based on the 

Department’s failure to prove that those petitioners’ actions 

were the result of anything more than “naivety, misjudgment, 

and lack of cynicism”.  In that case the Board found that 

despite the fact that the petitioners disagreed with the 

assessment of the Department regarding the risk of sexual 

abuse by an individual befriended by them, they nonetheless 

agreed to cease all contact with that individual immediately 

upon being informed of the Department’s concerns, thus 

removing the possibility that that individual could harm 

their children. 

 In this case, the above findings compel the conclusion 

that the petitioner did not exercise reasonable care, and 

that she recklessly placed her child at risk of sexual abuse 
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by continuing her relationship with D. and defending him long 

after she became aware of the Department’s concerns and 

recommendations.  Therefore, the Department’s decision to 

substantiate the report that the petitioner placed her son at 

risk of harm from sexual abuse must be affirmed.  3 V.S.A. § 

3091(d), Fair Hearing Rule No. 1000.4D. 

# # # 


